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John R. Rizzardi, WSBA No. 9388 " R T he Honorable Terry I.. Myers
Admitted Pro llac Vice R "”"»"\HLJ Chapler 7
Caimcross & Hempelmann, P.S.

524 Sccond Avenue, Suite 500

Sealtle, WA 98104-2323

Telephone: (206) 587-0700

Facsimile: (200) 587-2308

UNITED STATES BANKRUPTCY COURT
FOR TLE DISTRICT OF IDALLO

In re:
NO. 02-20218
FRANK T.. CHAPIN and SYDNEY
GUTIERREZ-CHATIN, REPLY OF DR. FREDERICK A. LEAFIN
SUPPORT QOF MOTION FOR ORDER
Deblor. CLARIFYING INAPPLICABILITY OF
AUTOMATIC STAY

COMES NOW, Dr. I'rederick A, Leal (*Leaf™), by and through his attomeys of record,
John R. Rizzardi and Cairncross & Hempelmann, P.S., and submits this reply in support of his
Motion (or Qrder Clarifying Inapplicability of Automatic Stay (the “Motion™). The opposition
of the Debtors is fully without merit, because contrary to the Deblors’ allegations, (1) Leaf does
have independent claims against the Non-Debtor Entities, (2) the Chapter 7 trustee has conscnted
to the relicf requested in the Motion and the Debtor has no further authority to speak on behalf of
the Non-Debtor Entities, and (3) therc is no exception Lo the gencral rule in the Ninth Circuit that

the automaltic stay ig inapplicable to parties other than the Debtors.
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As has been set forth in T.eaf™s Motion, the Jdaho District Court action has been pending
since Deecmber 11, 2002, At no time during the coursce of the proceedings did any named Non-
Dcbtor Lintity appear or approach Plainiifl] cither pro se or with connsel. At no time during the
pendency of the proceedings did the Debtor assert to this Court that the procecdings should be
stayed. An Order of Default has been entered, and it was due only to the submussion of an
inaccurate letter from the Truslee to the Idaho District Court that matters were held in abeyunce.

Leaf further states as follows:

1. Leaf has independent claims against the Non-Debtor Entities. The ldaho Disirict
Court lawsuit alleges (hat the Non-Debtor Entitics arc liable to T.eal for conversion; unjust
enrichment; the imposition of a resulling and/or construclive trust; and indemmi (ication, setoft,
contribution, and/or subrogation. The clements of (hese causcs of action arc sct forth at pages 16
through 18 of the Complaint and Demand for Jury Trial, a copy of which is attached as Exhibit A
to the Deblor’s Objection to the Motion. The Debtors are not named defendants in the Idaho
District Court lawsuit, and nonc of these causes of action involves a claim against the Debtors.
A default judgment in the Idaho Disirict Court lawsuit results in liability only on the part of the
Non-Dcbtor Entities. As 1o Adversary Proceeding 02-6137, it had been Leaf’s intentions o
dismiss the Non-Debtor Entities once a judgment was entered in the ldaho District Court Action.
The foregoing adversary proceeding has been pending since June of 2002 and no one has entered
an gppearance for any Non-Debtor Entity.

2. The Chapter 7 trustee has consented to the relief requested in the Motion. The
Deblors assert, without any factual basis, that “[t]he Chapter 7 Trustee has not yet performed an
analysis of whether or not the Chapin entities may or may not be the alter-egos of the Deblors.”

(Objection para. 7, at 3.) However, the Notice of Motion lor Order Clanfying Tnapplicability of
(001 7R088.130C ;1 )
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Automatic Stay (the “Notice™) clearly stales that *if no responsc is timely filed and served, the
Courl may, in its discrction, grant the motion without further notice.” (Notice at 2.)
Furthermore, Local Bankruptcy Rule 2002 .2(¢) requircs an objecting party (o file and scrve a
written objection by the response deadlinc. The October 20 deadline expired, and the Chapter 7
trustee chose not Lo object to the Motion. Accordingly, the reliel requested in the Motion can be
granted without any further action by the Chapter 7 trustee. The Debtors have no standing to
asserl otherwisc, becanse the Chapter 7 trustes is the only person who speaks for the estate,! The
Debtor cannot speak for the Non-Debtor Entitics because the Debtors’ inlerest is owned by the
Trustee. The response [iled by Mr. Andcrson cannot be on behalf of any of the Non-Debtor
Entities hecause Mr. Anderson does not represent those entilies.

3. The automatic slay cannot be extended to the Non-Debtor Entities. “As a gencral
rule, ‘[t]he autoratic stay of section 362(a) protects only the debtor, property of the debtor or
property of the estate. Tl does not protect non-debtor parties or their property. Thus, section
362(a) does nol stay aclions against guarantors, sureties, corporate affiliates, or other non-debtor

parties liable on the debts of the debtor.” In re Chugach Forest Prods., Ine., 23 17.3d 241, 246

th

(9th Cir. 1994)(quoting In re Advanced Ribbons & Office Prods,, 125 B.RR. 259, 263 (Bankr. 9

(Cir. 1991)). The Non-Debtor entities are ¢learly not the Debtors and their property does not
belong (o the Debtors or their estate, for the reasons set forth in the Motion. To [urther take this
matter out of the realm of the aulomatic stay, the Non-Debtor cntitics arc not even liable on the

debts of the Deblors, but rather itheir liability is determined independently.

'In addition. Leaf quastions whether Bruce Anderson can speak on behall of the Debtors, On October 2, 2003, Mr.
Anderson requested that the Court allow his firm to withdraw as atlomneys for the Debtars becanse “conflicts of
interest exist and Debtors’ counsel can no longer adequately represent Debtors.” (Motion to Withdraw as Attomey
of Record and Notice of Hearing.) Tt is also noteworthy that the Non-Debtor Entities have not objected to the

Motion.
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4, The Ninth Circuit has expressly declined o recognize the “unusual
circumstances” exception to this gencral rule. See 23 I.3d at 247. Such circumstances would
arise “when there is such identity between the debtor and the third-party defendant that the
deblor may be said 1o be the real party defendant and that a judgment againsi ihe third-party
defendant will in effect be a judgment or finding against the debtor.” See id. at 246-47 (9™ Cir.

1994)(quoting In re A H. Robins Co., 788 F.2d 994, 999 (4" Cir. 1986)). Even if the cxception

had vitality in the Ninth Circuit, no unusual circumstances are prescnt here. Scc 23 F.3d at 247.
The Non-Debtor Entitics are independently liable to Leaf. Any judgment that Leafl obtains in the
Tdaho District Court lawsuit will not be a judgment against the Debtors, but only against the
Non-Debtor Fntitics. Leaf will still need to prevail against the Debtors in this Court in order to
establish their liability to him.

5. Tn Tight of this binding Ninth Circuit authority, no global stay 1s possible. The
case cited by the Debiors in support of a global stay is inconsistent with Ninth Circuit law. See

Tn re National Century Fin, Enters.. Inc., 298 B.R. 133, 139 (Bankr. 8.D. Ohio 2003).

Furthermore, the National Century opinion extended the automatic stay in circumstances wlhere

(1) any judgment against certain non-dcbtors would automatically create liability against the
debtors, (2) the actions would require a determination of ownership of funds allcged to be the
debtors’, and (3) the action sought to be stayed would cause a duplication of efforts and wasle
judicial time and resources. Sce id. at 139. Nonc of these circumstances 1s present here. Any
judgment in the Idaho District Court lawsuit will result in liabilily against only the Non-Deblor
Entities. The ldaho District Court lawsuit does not requirc a determination of ownership of
funds alleged to be the Debtors™. The Chapter 7 trustee has had ample time (o conduct an

investigation and has presumably properly concluded that he holds only the Dcbtors’ ownership
§00 1 78088.DOC: 1 }
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interest in those enlities, and that his rights to the assets ol the Non-Debtor Entitics are inferior to
the creditors of the Non-Debtor Entities.

Determining that the automatic stay is inapplicable will further reduce any duplication
hecause the Tdaho District Court lawsuit will be finally resolved by a default judgment. 1t is only
the Debtors’ unwarranted Objection thal is wasting not only judicial resources, but also the
resources of Leal. Since 2001, Leaf has been attempling to seek recovery of the funds taken by
the Deblors, o that he can restore the funds to the Heirs of the Lstate o { Christina Leaf. Due 10
the Debtors’ inability to voluntarily restore the funds to the Heirs, Leaf was willing to enler into
a scttlement with the Heirs, and he now has uniil only September of 2004 to malke thern whole
under the Settlement Agreement.

The Deblors’ cumulative actions underscore their lack of honestly and integrity, and their
disregard and disdain for judicial process. Lheir actions began with Frank Chapin’s
mismanagement of (he funds, transferring them to the Non-Debtor Entitics. The Dcbtors’
disregard of judicial proccss resulted in being held in contempt by the Spokane Superior Court,
The Dcbtors failed to observe the directives of this court as to the filing of tax returns and
providing certain accounting by late Junc of 2003 They sold estate assels without court
authority, drawing a comment from this Court that the Court may have lo report their actions to
the United States Trustee for [urther referral. Their odysscy has ended in a Chapter 7 and several
non-discharge proccedings. Eventually, it will be proven that these Debtors’ will not be allowed
their discharge due to their inappropriate pre-petition conduct. Until then, as cvidenced by their
unsupportable Response to (his Motion, they are going to persist in their behavior, making
unsupportable allcgations and forcing Leaf to expend cven more money to pursuc his efforts fo

recover money for the Heirs against them and the Non-Debtor Entities, These are not honest
{001 7RD8E.100;)
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/ | Debtors. They arc not the unforlunate victims of a legitimatc failed enterprise or a couple

2 | saddled with unexpected tragedy or unemployment. Leaf would ask this court to recall the

31 history that accompanics these Debtors as it is a telling reminder that, when confronted with the
4 | {ruth and the effect of their own actions, these Debtors will try any desperatc measure to delay,
5 1 obfuscate and confusec.

6 WHEREFORE, Leaf respectfully requests that the Court (1) grant the Motion, (2)

7 | overrule the Objection, and (3) grant such other relicf as is just and proper under the

8 clrcumslances.

g DATED this 24th day of October, 2003.
10 CATRNCROSS & [IEMPELMANN, P.S.
11
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